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himself to lay down a matter of fact as a rule of law, and his 
action is almost without precedent. His position may be justified, 
however, as circumstances often alter cases. For in this case the 
ice was for a sick man. In times of sickness certain articles are 
very necessary and it is often most urgent that they should be 
speedily procured, and ice is often as much of a necessity as medi- 
cine. Considering ice as a necessity in the present case, the next 
question is, can it be classified under any one of the four 
requisites above mentioned. It seems possible to consider it as 
coming under the head of the purpose of the journey. 

The utmost expedition was required in the plaintiff's mission 
and the article required was ice, consequently the whole question 
was dependent upon circumstances, and it was undoubtedly in 
this light that the court so regarded it. 

It seems proper under these circumstances to classify ice as 
personal baggage, considering it as a necessity and inherent in 
the very purpose of the journey. However, it is not always de- 
sirable to establish precedents, for this question could have as 
easily been decided by jury and would undoubtedly have gained 
more favor. For the true rule seems to be as laid down and 
emphasized most decisively in Brook v. Gale, 14 Fla., 523, that it 
is improper for a judge to decide what personal baggage is, be- 
cause it is a question of fact and should be left to the jury. 

STATUTORY LIABILITY OF STOCKHOLDERS ON THE REORGANIZATION 
OF A CORPORATION. 

In the reorganization of an Ohio railroad company, the new 
company assumed the debts of the old, and provided for an issue 
of first-lien bonds to be sold, and the proceeds to be used to pay 
such indebtedness. Under the statute of the state, the stock- 
holders were subject to double liability, but such bonds contained 
a provision by which the holders waived the right to resort to 
such liability in consideration of the lien given. It was held in 
Irvine v. Baulcard, 181 Fed., 206, that a stockholder of the old 
company who became a party to the reorganization and ex- 
changed his stock for stock in the new company was subject to 
the additional liability for the debts of the old company so far 
as they were not discharged from the proceeds of the bonds sold. 
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"The term reorganization has no very definite meaning in the 
law of corporations, but is applied indifferently to various pro- 
ceedings and transactions by which succession of corporations is 
brought about, and also to proceedings by which existing corpora- 
tions are continued under a different organization without the 
creation of a new corporation." Marshall on Private Corpora- 
tions, p. 455. 

The general rule is that a new corporation organized to succeed 
the old corporation is not liable for the debts of the latter. 
Wiggins Ferry Co. v. Ohio & Miss. Railway Co., 142 U. S., 396. 
The new corporation will be responsible for the debts of the old, 
however, where ( i ) circumstances are such as to warrant the con- 
clusion that the new corporation is not a separate and distinct 
corporation, but merely a continuation of the old corporation and 
hence the same person in law. Benesh v. Mill Owners^ Mutual 
Fire Insurance Co. of Iowa, 103 la., 465, or (2) where it has in 
express terms or by reasonable implication assumed the debts of 
the old corporation. Fernschild v. Yuengling Brewing Co., 154 
N. Y., 667. 

It is well settled that stockholders of a corporation are not 
personally liable for debts of the corporation, either at law or in 
equity, unless such liability is expressly imposed by the charter, 
or by some statutory or constitutional provision. Salt Lake City 
National Bank v. Hendrickson, 40 N. J. L., 52. "The reason is 
that a corporation is a legal entity or artificial person distinct 
from the members who compose it, in their individual capacity, 
and when it contracts a debt, it is the debt of this legal entity 
or artificial person — the corporation — and not the debt of the 
individual members. Marshall on Private Corporations, p. 10. 

Sometimes a constitutional or statutory provision declares that 
stockholders shall be individually liable to creditors of the cor- 
poration to the amount due on their stock. Paterson v. Lynde, 
112 111., 196. 

As a general rule the liability so imposed on stockholders is 
neither limited to the amount due on their stock, nor unlimited, 
but is for an amount equal to the nominal or par value of their 
stock, in addition to what they may have paid, or may be 
due thereon. It imposes in effect a "double liability." Root v. 



COMMENTS 493 

Sinnock, 120 111., 196; Willis v. E. L. Mabon et al., 48 Minn., 
140. The liability of stockholders under some state statutes for 
debts of the corporation "in double the amount of the par value 
of the stock owned by them respectively" is double the amount 
of such value in addition to their liability to the corporation on 
their original subscription. Zang et al- v. Wyant et al., 25 Col., 
551. Moreover, the individual liability, equally and ratably, of 
stockholders under the charter will not be increased by the in- 
solvency of other stockholders, or the fact that some of them are 
beyond the reach of process. Maine Trust & Banking Co. v. 
Southern Loan & Trust Co., 92 Me., 444. 

As to the liability of stockholders in a reorganized corporation, 
if any stockholder of the old corporation refuses to come into the 
reorganization agreement, he cannot be compelled to do so. He 
may insist on his rights as a stockholder and prevent any re- 
organization which will affect the rights secured to him by his 
contract with the company. Hollister v. Stewart, 1 1 1 N. Y., 644 ; 
Lake St. El. v. Ziegler, 99 Fed., 114. Any party, however, 
whether a stockholder, bondholder or other creditor, or the cor- 
poration itself, who enters into a valid agreement for the pur- 
pose of reorganization, is bound thereby and cannot repudiate 
the same and insist upon his original rights in violation of its 
terms, either before or after the agreement has been carried out. 
Dester v. Ross, 85 Mich., 370 ; First Nat'l Bank of Chattanooga 
V. Radford Trust Co., 80 Fed., 569. But an agreement for re- 
organization like any other contract, is not binding unless the 
promises of the parties are supported by a consideration. Provi- 
dence Albertype Co. v. Kent & Stanley Co., 19 R. I., 561. 

In the case at hand the defendant by assenting to the re- 
organization agreement, became as much bound by it as if he had 
signed it and he became a stockholder of the reorganized com- 
pany and as such became subject to the liability imposed by the 
Ohio statute. 

So, although ordinarily a stockholder is not liable for the 
debts of a corporation in the absence of statutory or charter 
provisions making him so, and although a reorganized corpora- 
tion is not for that reason alone liable for the debts of the old 
corporation, yet a stockholder who joins a reorganization agree- 
ment, whereby the reorganized corporation assumes the debts of 
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the old corporation, becomes liable for the debts of the corpora- 
tion under a statute imposing a double liability upon stockholders. 



PRIVY EXAMINATION OF MARRIED WOMAN BY TELEPHONE AS TO 
HER EXECUTION OF A DEED. 

Very few adjudicated cases are to be found in the books upon 
this exact point because of the fact that certificates of acknowl- 
edgement are usually conclusive of the facts contained therein. 

The acknowledgement is no part of the deed itself and the 
certificate is sufficient if it shows that the requirements of the 
statute have been in substance complied with. Burbank v. Ellis, 
7 Neb., 156, 164. And the failure of the notary to make a 
proper certificate of acknowledgement will not invalidate the 
deed. Linderman v. Axford, 56 N. Y. Supp., 456. It has refer- 
ence to the proof of the execution, not to the force of the deed 
itself, especially where third parties are concerned. Murray v. 
Beat, 65 Pac. (Utah), 726. What constitutes an acknowledge- 
ment is well defined in Steers v. Kinsey, 68 Ark., 360. 

In a recent case. Wester v. Hurt, 130 S. W. (Tenn.), 842, the 
wife had joined with her husband in a deed of trust of her land 
to secure the debts of their son. In an effort to avoid the en- 
forcement of the deed, it was proved that the privy examination 
of the wife, as required by statute, had been taken by the notary 
over a telephone. The court held that this was not a compliance 
with the statute, and that the deed was therefore void. 

Opposed to this decision is the case of Banning v. Banning, 
80 Cal., 271. This was an action for the partition of land. At 
the time of the making and acknowledging the deed, the defendant 
was a married woman and her acknowledgement was taken by a 
notary through a telephone while she was three miles away. It 
was contended that the woman not being visibly present and 
therefore not personally present before the notary at the time, 
that the deed had not been executed and therefore the plaintiff 
could claim no title. But the court declared that in the absence 
of fraud, accident, duress, or mistake, the certificate of the notary 
in due form of law is conclusive of the material facts therein 
stated. 



